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EDMUND G. BROWN JR.
Attorney General of California
ALFREDO TERRAZAS
Senior Assistant Attorney General
ARTHUR D. TAGGART
Supervising Deputy Attorney General
State Bar No. 083047
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 324-5339
Facsimile: (916) 327-8643
Attorneys for Complainant

: BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. &0ID- 55 §
JOHN RALPH KELLY - | ACCUSATION
5315 North Thorne Avenue
Fresno, CA 93711

Registered Nurse License No. 425362
Public Health Nurse Certificate Number 45861
Nurse Practitioner Certificate Number 14633,

Respondent.

Complainant alleges:
PARTIES

1.  Louise R. Bailey, M.Ed., RN (Complainant) brings this Accusation solely in
her official capacity as the Interim Executive Officer of the Board of Registered Nursing
(“Board”), Department of Consumer Affairs.

| 2. Onor about Apﬁl 30, 1988, the Board of Registered Nursing issued Registered

Nurse (“RN”) License Number 425362 to John Ralph Kelly (“Respondent™). On or about July
18,2003, Respon‘dent’s RN license was placed on probation for a period of five (5) years, as set
forth in paragraphk 5 below.l Respondent’s RN license will expi;'e':hon May 31, 2010, unless

FE) 11

renewed. ' oot DT o e
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JURISDICTION

3, On or about February 5, 1990, the Board issued Public Health Nurse (“PHN”) '
Certificate Number 45861 to Respondent. On or about July 18, 2003, Respondent’s PHN
Certificate was placed on probation for a period of five (5) years, as set forth in paragraph 5
below. Respondent’s PHN Certificate will expire on May 31, 2010, unless renewed.

4. On or about November 3, 2003, the Board issued Nurse Practitioner ("NP")
Certificate Number 14633 to Respondent. Respondent's NP certificate will expire on May 31,
2010, unless renewed. | |

DISCIPLINARY HISTORY

5. On June 18,2003, pursuant to the Proposed Decision of the Administrative
Law Judge adopted by the Board as its Decision in the disciplinary action titled In the Matter of
the Accu.écztibn and Statement of Issues Against John Ralph Kelly, Case No. 2002-95, the Board
ordered that Respondent's RN license and PHN certificate be revoked and that Respondent's
applicaﬁén for an NP certificate be denied effective July 18, 2003. Respondent filed a.petition
for writ of mandate in Fresno County Superior Court ("trial court"). On September 26, 2003, in
John Ralph Kelly v. Board of Registered Nursing (Super. Ct. Fresno County, 2003, Case No.
03CECG02456), the trial court set aside the Decision of the Board, reinstated Respondent's RN
license and PHN certificate, granted Respondent's application for an NP certificate, and placed
Respondent on probation for a period of five (5) years subject to certain conditions." The Board
appealed the judgment. On March 16, 2005, the Court of 'Appeal upheld the trial court's decision
restoring Respondent's RN license and PHN certificate and placing Respondent on probation. The
Court of Appeal also reverse\si the trial court's decision to issue an NP certificate to Respondent,
but remanded the matter back to the trial court to enter judgment commanding the Board to
reconsider Respondent's application for the NP certificate. The Board subsequently granted
Respondent's application and issued NP Certificate Number 14633 to Respondent on
November 3, 2003.

! On or about December 12, 2003, the trial court filed a clarification of the judgment,
stating that the period of probation would be five (5) years commencing on July 18, 2003.
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STATUTORY AND REGULATORY PROVISIONS

6. . Business and Professions Code ("Code") section 2750 provides, in pertinent
part, that the Board may discipline any licensee for any reason provided in Article 3
(commencing with section 2750) of the Nursing Practice Act.

7. Code section 2761 states, in pertinent part:

The board may take disciplinary action against a certified or licensed nurse or deny an
application for a certificate or license for any of the following:

(a) Unprofessional conduct, which includes, but is not limited to, the following:

(1) Incompetence or gross negligence in carrying out usual certified or
licensed nursing functions.

# * * *

(d) Violating or attempting to Vidlate, directly or indirectly, or assisting in or abetting
the violating of, or conspiring to violate any provision or term of this chapter or regulations
~adopted pursuant to it. ...~

8.  Code section 2762 states, in pertinent part:

Tn addition to other acts constituting unprofessional conduct within the meaning of
this chapter [the Nursing Practice Act], it is unprofessional conduct for a person licensed
under this chapter to do any of the following:

(a) Obtain or possess in violation of law, or prescribe, or, except as directed by a
licensed physician and surgeon, dentist, or podiatrist administer to himself or herself, or
furnish or administer to another, any controlled substance as defined in Division 10
(commencing with Section 11000) of the Health and Safety Code or any dangerous drug or
dangerous device as defined in Section 4022. ...

9. Code section 4022 states:

"Dangerous drug" or "dangerous device" means any drug or device unsafe for self-
use in humans or animals, and includes the following:

(a) Any drug that bears the legend: "Caution: federal law prohibits dispensing
without prescription,” "Rx only," or words of similar import.

(b) Any device that bears the statement: "Caution; federal law restricts this device
to sale by or on the order of &+~ " "Rx only," or words of similar import, the blank to be
filled in with the designation of the practitioner licensed to use or order use of the device.

(¢) Any other drug or device that by federal or state law can be lawfully dispensed
only on prescription or furnished pursuant to Section 4006.
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10. Code section 2836.1 states:

Neither this chapter nor any other provision of law shall be construed to prohibit a
nurse practitioner from furnishing or ordering drugs or devices when all of the following
apply:

(a) The drugs or devices are furnished or ordered by a nurse practitioner in
accordance with standardized procedures or protocols developed by the nurse practitioner
and the supervising physician and surgeon when the drugs or devices furnished or ordered
are consistent with the practitioner's educational preparation or for which clinical
competency has been established and maintained.

(b) The nurse practitioner is functioning pursuant to standardized procedure, as
defined by Section 2725, or protocol. The standardized procedure or protocol shall be
developed and approved by the supervising physician and surgeon, the nurse practitioner,
and the facility administrator or the designee.

(c)(1) The standardized procedure or protocol covering the furnishing of drugs or
devices shall specify which nurse practitioners may furnish or order drugs or devices,
which drugs or devices may be furnished or ordered, under what circumstances, the extent
of physician -and surgeon supervision, the method of periodic review of the nurse
practitioner's competence, including peer review, and review of the provisions of the
standardized procedure. ‘

(2) In addition to the requirements in paragraph (1), for Schedule II controlled
substance protocols, the provision for furnishing Schedule II controlled substances shall
address the diagnosis of the illness, injury, or condition for which the Schedule II
controlled substance is to be furnished. '

(d) The furnishing or ordering of drugs or devices by a nurse practitioner occurs
under physician and surgeon supervision. Physician and surgeon supervision shall'not be
construed to require the physical presence of the physician, but does include (1)
collaboration on the development of the standardized procedure, (2) approval of the
standardized procedure, and (3) availability by telephonic contact at the time of patient
examination by the nurse practitioner.

(¢) For purposes of this section, no physician and surgeon shall supervise more
than four nurse practitioners at one time.

GIeY) Drugs or devices furnished or ordered by a nurse practitioner may include
Schedule TI through Schedule V controlled substances under the California Uniform
Controlled Substances Act (Division 10 (commencing with Section 11000) of the Health
and Safety Code) and shall be further limited to those drugs agreed upon by the nurse
practitioner and physician and surgeon and specified in the standardized procedure.
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(2) When Schedule II or III controlled substances, as defined in Sections
11055 and 11056, respectively, of the Health and Safety Code, are furnished or
ordered by a nurse practitioner, the controlled substances shall be furnished or
ordered in accordance with a patient-specific protocol approved by the treating or
supervising physician, A copy of the section of the nurse practitioner's standardized
procedure relating to controlled substances shall be provided, upon request, to any
licensed pharmacist who dispenses drugs or devices, when there is uncertainty about
the nurse practitioner furnishing the order.

(g)(1) The board has certified in accordance with Section 2836.3 that the nurse
practitioner has satisfactorily completed (1) at least six month's physician and surgeon-
supervised experience in the furnishing or ordering of drugs or devices and (2) a course in
pharmacology covering the drugs or devices to be furnished or ordered under this section.

(2) Nurse practitioners who are certified by the board and hold an active furnishing
number, who are authorized through standardized procedures or protocols to furnish
Schedule IT controlled substances, and who are registered with the United States Drug
Enforcement Administration, shall complete, as part of their continuing education
requirements, a course including Schedule II controlled substances based on the standards
developed by the board. The board shall establish the requirements for satisfactory
completion of this subdivision.

(h) Use of the term "furnishing" in this section, in health facilities defined in
Section 1250 of the Health and Safety Code, shall include (1) the ordering of a drug or
device in accordance with the standardized procedure and (2) transmitting an order of a
supervising physician and surgeon.

(i) "Drug order" or "order" for purposes of this section means an order for
medication which is dispensed to or for an ultimate user, issued by a nurse practitioner as
an individual practitioner, within the meaning of Section 1306.02 of Title 21 of the Code
of Federal Regulations. Notwithstanding any other provision of law, (1) a drug order
issued pursuant to this section shall be treated in the same manner as a prescription of the

supervising physician; (2) all references to "prescription” in this code and the Health and

Safety Code shall include drug orders issued by nurse practitioners; and (3) the signature
of a nurse practitioner on a drug order issued in accordance with this section shall be
deemed 1o be the signature of a prescriber for purposes of this code and the Health and
Safety Code. '

11.  California Code of Regulations, title 16, section ("Regulation") 1442 states:

As used in Section 2761 of the code, 'gross negligence' includes an extreine
departure from the standard of care which, under similar circumstances, would have
ordinarily been exercised by a competent registered nurse. Such an extreme departure
means the repeated failure to provide nursing care as required or failure to provide care or
to exercise ordinary precaution in 2 single situation which the nurse knew, or should have
known, could have jeopardized the client's health or life.

5

Accusation




10
11
12
13
14

15°

16
17
18
19
20
21
22
23
24
25
26
27
28

17

COST RECOVERY

12.  Code section 125.3 provides, in pertinent part, that the Board may request the

administrative law judge to direct a licentiate found to have committed a violation or violations of

‘the licensing act to pay a sum not to exceed the reasonable costs of the investigation and

enforcement of the case.

CONTROLLED SUBSTANCES AND DANGEROUS DRUGS AT ISSUE

13, "Phentermine hydrochloride" is a Schedule TV controlled substance as
designated by Health and Safety Code section 11057, subdivision (£)(4).
14, "Ofloxacin" is a dangerous drug within the meaning of Business and -
Professions Code section 4022 in that it requires a prescription under federal law.

FIRST CAUSE FOR DISCIPLINE

(Violations of the Code)

15. Respondent is subject to disciplinary action pursuant to Code section 2761,
subdivision (d), in that Respondent violated Code section 2836.1, as follows:

a.  On or about May 9, 2006, while employed as a registered nurse and nursé
practitioner for Dr. M. C. of VIPS, Respondent furnished or ordered Ofloxacin for co-worker
C. S.’s son when, in fact, there were no standardized pfocedures or protocois in place at VIPS for
the fumishiﬁg or'ordering of drugs or devices.> Further, Respondent did not have a nurse
practitioner furnishing certificate and was not registered with the DEA.

SECOND CAUSE FOR DISCIPLINE

(Unlawful Prescription of Controlled Substances and Dangerous Drugs)
16. Respondent is subject to disciplinary action pursuant to Code section 2761,
subdivision (a), on the ground of unprofessional conduct, as defined by Code section 2762,

f

subdivision (a), in that on or about May 9, 2006, and April 28, 2006, Respondent unlawfully

2 There were no standardized procedures for nurse practitioners written or in place at
VIPS until approximately April 6, 2008,
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presbribed the dangerous drug Ofloxacin and controlled substance Phentermine, as set forth in
subparagraphs 15(a), above. |
THIRD CAUSE FOR DISCIPLINE

tGeneral Unprofessional Conduct)

17. Respondent is subject to disciplinary action pursuant to Code section 2761,
subdivision (a), on the ground of general unprofessional conduct for failure to comply with the
terms of prbbzition and unlawful iorescribing as follows:

a. Respondent failed to obtain the Board's approval before commencing or -
continuing employment as a registered nurse and nurse practitioner for Dr. M. C. of Valley
Institute of Plastic Surgery (hereinafter "VIPS"), Fresno, California, in violation of the conditions
of his proi:)ation.3 Respondent was hired by Dr. M. C. on a per-diem basis as a recovery room
nurse in approximafely April 2003, and was employed on a full-time basis as a registered nurse
and nurse practitioner in approximately June 2006. |

b.  Respondent failed repeatedly té report his employment 'status to the Board and
falsified his quarterly probation reports submitted to the Board, as follows: Respondent certified
under penalfy of perjury on his quarterly probation reporfs that he had "applied for a job in
Fresno" (quarterly report of January 1, 2007 through March 31, 2007), had received an offer of
employment (quarterly reports of April 1, 2007 through June 30, 2007, and July 1, 2007 through
September 30, 2007), and had accepted a position at VIPS (quarterly report of October 1, 2007
tlﬁ'ough December 31, 2007), but concealed the fact that he had been employed on a full-time
basis as a registered nurse and nurse practitioner for Dr. M. C. at VIPS since June 2006. Further,
Respondent falsified his quarterly probation report for the period of J anﬁary 1, 2008 through

March 31, 2008. Respondent stated that he was employed by VIPS, but concealed the fact that he

3 Condition 7 of Respondent's probation states, in pertinent part, that Respondent shall _
obtain prior approval from the Board before commencing or continuing any employment, paid, or
voluntary, as a registered nurse. In addition, Respondent shall notify the Board in writing within
seventy-two (72) hours after he obtains any nursing or other health care related employment.
Respondent shall notify the Board in writing within seventy-two (72) hours after he is terminated
or separated, regardless of the cause, from any nursing, or other health care-related employment
with a full explanation of the circumstances surrounding the termination or separation.
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was hired at the facility on a per—dieml basis in approximately 2004, and on a full-time basis in
approximately June 2006.

c.  Respondent failed to inform Dr. M. C. of his probation status until
approximately December 2007 (Respondent had been on probation for over four years as of that
time).

d.  On or about May 9, 2006, while employed as a registered nurse and nurse
practitioner for Dr. M. C. of VIPS, Respondent telephoned in a prescription for Ofloxacin
(antibiotic eye drops) for co-worker C. S.'s son to Walgreens Pharmacy, Store No. 06942, under
the name of Dr. M. C., without Dr. M. C.'s knowledge or authorization (Dr. M. C. had never seen
C. S.'s son as a patient). Further, Respondent failed to examine C. S.'s son to assess the
appropriateness of the medication, and did not have a nurse practitioner furnishing certificate or
DEA (Drug Enforcement Agency) number.

e.  On or about April 28, 2006, while employed as a registered nurse at Kingsburg
Medical Center, Kingsburg, California, Respondent telephoned in a prescription for 30 tablets of
Phentermine 37.5 mg. for another employee to Walmart Pharmacy, Selma, California, and
represented to pharmacy staff that Dr. T. was the prescribing physician. In fact, Dr. T. had not
authérized the prescription and had never performed a medical evaluation on the employee.
Further, Respor‘ldent was not employed as a nurse practitioner for the medical center, was not
authorized to see patients independently or to furnish medications, and did not have a nurse
practitioner furnishing certificate or DEA number.

f.  Respondent failed to hotify the Board in writing within seventy-two (72) hours
after he was terminated from his employment at Kingsburg Medical Center on August 19, 2006
(Respondent was employed at the medical center from July 25, 2004 through August 19, 2006).

FOURTH ‘CAUSE FOR DISCIPLINE

(Gross Negligence)
18.  Respondent is subject to disciplinary action pursuant to Code section 2761,
subdivision (a), in that Respondent committed acts constituting gross negligence, as set forth in

subparagraph 17 (a) through (f) above.
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MATTERS IN AGGRAVATION

19. In determining the degree of discipline to be issued in the present case,
Complainant al]éges the following matters as evidence that Respondent has a history of being
unable to conform his conduct to the requirements of the law.

a. Between approximately 1992 and 2000, on unknown dates, Respondent
submitted claims for reimbursement to insurance companies using a billing code that identified
him as a surgeon, when in fact, he was not.

b. Between approximately 1992 and 2000, on unknown dates, Respondent
accepted compensation from insurance companies on the basis of claims in which he identified
himself as a surgeon, when in fact, he was not.

c. Respondent's practice of submitting false claiins stopped only after law
enforcement intervened and arrested him in about 1999.

d.  Respondent did not fully comply with the terms of probation with the Board of

Registered Nursing.

| PRAYER
WHEREFORE, Complainant requests that a hearing be held on the matters herein
alleged, and that following the hearing, the Board of Registered Nursing issue a decision:
1. Revoking or suspending Registered Nurse License Number 425362, issued to
John Ralph Kelly; ' |

2. Revoking or suspending Public Health Nurse Certificate Number 45861, issued

to John Ralph Kelly;

3. Revoking or suspending Nurse Practitioner Certificate Number 14633, issued to
John Ralph Kelly;
I

111
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/11

4, Ordering J ohn Ralph Kelly to pay the Board of Registered Nursing the

reasonable costs of the investigation and enforcement of this case, pursuant to Business and

Professions Code section 125.3;

5. Taking such other and further action as deemed necessary and proper.

Al L Bl

DATED: H-36-10

03579110SA2008301266
10537044.doc

“LGUISE R. BAILEY, M.ED., RN
Interim Executive Officer

Board of Registered Nursing
Department of Consumer Affairs
State of California

Complainant
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SUPERICR COURT OF CALIFORNIA, COUNTY OF FRESNO

KINGSBURG DIVISION

_ {

JOEN RALPH KELLY, Waazmgz 456

t
- Petitionex,
¥, A JUDGMENT FOR PETITICWER

ROBRD OF RBEGISTERED NURSING OF
THE STATE COF CALIFORKNIZ,

Respondent.

}
)
)
}
)
}
}
)
}
)

Thiz cause came on regulavly for mea;ing baf@r@'éhia
court on September 8, 2003, pursuant to the verified petition of
John Ralph Kelly. Petitiomer appeared with caunsél Mothew E.
Faremer of Baker, Manock and Jensen, and Deputy Atk torney Gensral,
Isa R. Fodrigues, appeaxed az attorney for respondent, Board of
R@gist@ie& Wursing of The étaﬁa of Califormia. The cause was -
heazd on argument and submitted on the d@@ﬁmantaxy evidence filed

by ¢the parties.

¥ IS ORDERED, ARDJUDGED, AND DECREED:
1. That a peremptory writ of mandate issue commanding

respondent to reinstate petitioner’s Registered Nurse License and

Public Health Nurse Certificate and grant petitiomer’s application

L W




for z Nurse Poractiticner’s Cegtificate with probation under the

following terms and condition:

(1) OBEY ALL LAWS - Respondent shall obey all federal, state and local laws, A Full ang -
dewiled account of any and all violatons of law shall be zepo:m?d by the r‘c:spcndzm 1o the oard ﬂ:
writing within seventy-two (72) hours of occurzence. ")j"o PErmmit IMOTionaE (.jf csmph;:zg;; \z;ﬁ:h 5
condinon, respondent shall submit completed hngemprnt fo:v;ms and ﬁngerpmt‘fecs wi 15 days
of the efiectve date of she decision, unless previously submited a5 past of the hcensure zpp@xmnon
PIOCESS. '

{2y COMPIY WITH THE BOARD®S

Vi PROGRAM - Respondent shall fully

comply with the condidens of the Probadon Program esmblished by the Board and coopesate with
representadves of the Board in its monitoring 2ad ovestigaton of the respondent’s compliance with
the Board’s Probacon Program, Respondent shall inform the Board in writing withiz no more than

.15 days of any address change and shall 2¢ all Gmes maineain an active, cumzent license status with the
Board, including duting any period of suspension.

{3} REFORT IN PERSON - Respondent, during the peviod of probation, shall appear in pagson at
imterviews/ mestings a3 directed by the Board oz ity designated seoresentatves.

CIICE, OR LICEN

(4) RESIDENCY. PRACT R RE OVUTISIDE OF STATRE » Periods of
rezidency or peactice as 2 registered nuese outside of California shall noe apply toward a reducdon of
this probation tme peried. Respondent’s probadon is tolied, if and when he or she zesides putside
of Californiz. The respondent must provide written notice to the Board within 15 days of any

. change of residency or practice ourside the srate, and within 30 days pror to ze-cswblishing
sesidency or renuming to practice in this state.

Respondene shall provide a list of all states and texritories whese he or she has ever been licensed es
a registered nurse, vocanonal nuese; of pracrcal murse. Respondent shall further provide
informarion regarding the seames of each licenss and any changes in such eense stares during the
term of probation. Respondent shall inform the Boasd if he/she applies for or obtzins 2 new
nursing license during the term of probaton.




*(5) SUBMIT WRITTEM «E. JRTS - Respondess, during the pesios. of sbaton, <hall submie
' or cause 1 be submined such wriren zeporss/ declacations and vegficadon §§ actione undes penaity
of perjury, as required by the Board. These reports/declaranions shail contn statements relavive 1o
respondent’s comphance with all the conditions of the Board's Probaton Fx?gmm?. Rcspﬂnde'm
shall ismmediately execure all release of informadon forms as may be reguired by the ﬁgm‘l Of it5
representatives. :

Respondent shall provide 2 copy of this decision to the nursing regnlatory agency in every state and
termrory in which he or she has a registered nvese license.

6y FUNCTION AS A REGISTERED NURSE - Respondent, durning the period of probadon,
shall engage in the practce of registered nursing in California for 2 minimuns of 24 houss pes week
for 6 consecutive months or 25 detezmined by the Board.

For purposes of compliance with the section, “engage in the pracdce of registered nursing” may
inchade, when approved by the Board, volunteer work as 2 zegistered nurse, or wotl in sny non-
direct parient caze position that requires licensure 25 a registered nurse.

The Boasd may require thar advanced pracrice nurses engage in advanced practice avrsing for a

srummem of 24 hours per week for 6 consecutive months or as derermined by the Board,

If zespondent has not complied with this condition duzing the probationary term, and the
respondent has presented sufficient documentation of his or her good faith effoms to comply with
this condidon, and if no other conditions have been violated, the Bodrd, in its discredon, may grang
an extension of the respondent’s probation perod up 0 one year withour further hearing in order w0
comply with this condition. During the ene year extension, ail onginal conditons of probaton shall

) EM j PROVAL AN REPORTING REQUIREMENTS - Respendent
shall obtein poor approval Gom the Board before conumencing of conunuing any employment, paid
of voluntary, as a registered purse. Respondent shall cavse to be subimizzed to the Board all

perfermance evaluztions and other employrment related Teporis 28 2 regstered nurse upon request of
the Board. '

Respondent shall provide 2 copy of this decision 1o his of her employes and inmediate supervisoss
puior to commencement of any aussing of other health care relared employment. :

In addimon to the above, sespondent shall notify the Board in writing within seventy-twe (72) houss
after he or she abmins any nussing or other health cace related employment. Respondent shall
notfy the Board in writng within seventy-ewo (72) howrs after he o she is terminated o sepatated,
regardless of cause, from any nursing, or other health care relaced employment with a ful
explanadon of the circumstanees surrouading the rermination or separation.

:

"
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(8) SUPERVISION - Respondent shall obain prior approval from the Board segarding

zespondent’s level of supervision and/or collabozation before commencing Or.contimung amny
employment as & registered nurse, or education and taining that includes patient care.

- Respondent shall pracrice only under the direct supervision of a registered nurse in good standing
(mo current disaipline) with the Board of Registered Muzsing, unless alternanive methods of
supervision and/ or collaboration (e.g., with an advanced practdce nurse ox physician) are approved.

Respondent’s leve! of supervision and/or collabomion mey include, but is not hmited to the
following:

1
@ Maximuen - The individual providing supervision and/ or collzbeoration i present int the pacient
care area of in 21ty other wock setting 2t 2ll dmes, :

&
2

(b) Moderste - The individual providing supervision and/or collaboration is in the panent ezge
unit oF it any other work sevting at Jease half the houss respondent wotls.

(¢}  Minimum - The individual providing supervision and/or collaboration has persen-tG-person
communication with respondent at least twice durng each shift worked.

.

{d) FHome Health Care - If respondent is approved to work in the home health esge setting, the
ndividual providing supervision and/ or collabomtion shall have PErSOn-t0-Pesson cCommunication
with respondént as fequired by the Board each work day. Respondent shall mainesin welephone or
other telecommunication contact with the individual providing supervision and/or collaboration s
required by the Board during each wosk day, The individual providing supegvision and/ox
collaboraton shall conduct, 2s required by the Board, periodic, on-site visits ro patents’ homes
visited by the respondent with or without sespondent present. ' '

(%) EMPLOYMENT LIMITATIONS - Respondent shall not work for 2 nugse’s repisIry, in any

private duty position 2s 2 wegistered nurse, 2 temporary Augse placement agency, 2 traveling nurse, ot
for a0 in-house nursing pool. ’

Respondent shall not work for a licensed home health agency as a visiting nurse unless the registered
anrsing supesvision and other provectens for home visirs have been approved by the Board.
Respondent shall not work in any other registered nursing occupaton where home visits ave

M h3
required.

21



Respondent shall not wos. ..y health care sewing as a supervisor of _ .t .ced nurses. The Board
may addifonally restrict zespondent fmn'_& supervising licensed vocatonal myeses and/or unlicensed
assistive pezsonael on 2 case-by-case basis.

Respondent shall not work as & faculty member in an approved school of nursing or s an nswucwos
i » Borsd spproved contnuing education program.

o . - P . 4 o - - RS .
Respondent shall worl only on 2 regularly assigned, identified and predetermined worlsite(s) and
shall not wok in 2 floar capadiry. ‘
If the respondent 15 working or intends 1o wozk in excess of 40 howrs per week, the Board may
fequest documentation fo detsrmine whethey there shonld be restrictions on the hours of wotle.

ATk

PSR AL

5 ST RECOVERY - Respondent shall pay‘ts:; the Board costs assomated with ez
investigarion and enforcement pursuant o Business and Professions Code Section 125.3 in the
amount of § - Respondent shall be permitted to pay these costs in 2 payment plan approved
by the Board, with payments to be completed no later than thres months prior o the end of the
probation rerm. '

G455
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(i a)

@

If respondent has not complies with this condigon duging the ptobadonary tezm, and ezspondent
has presented sufficient documentation of his or hes good faith efforts vo comply wirh this
conditon, and if no other condirions have besn violred, the Boaed, im its discretion, may grapt an
extension of the respondent’s probation period up to-ome year without further heazing in order 1o
comply with this condision. During the one year extension, all onginal conditions of probagor will
EppLy.

o VIOLATION OF PROBATION - I 2 respondent violates the condivions of his/her

probation, the Board after giving the respondent notice and an oppestunity to be heard, maay se
aside the stay order and impose the smyed discipline (revocation/suspension) of the respondent’s
Heense.

If during the period of probasion, 2n accusason of petition 1o revokes probation has been filed
agrinst respondent’s license or the Awomey Genewml’s Office has been requested to prepare an
ACCUSANON Or Periton 1o revole probation againse the respondeat’s license, the probatonary period
shall zutomatically be extended and shall not expice untl the accusation of petition has been acted

- upon by the Board, :

#2) LICENSE SURRENDER - Dusing respondent’s term of probaton, if he or she ceases
practicing due o retirement, heslth reasons or js otherwise unable to satisfy the conditions of
probation, respondent may surrender his or her icense to the Boazd, The Board reserves the right
w0 evaluate respondent’s request and to exercise i discretion whether to grane the EEGUESE, OF (D
ke any other action deamed appropriate and reasonable under the aircumstances, without fusther
hearing. Upon forma} acceptance of the tendesed license and wall ceruficate, wopondens will no
longes be subject to the conditons of probaton,

Sumender of respondent’s license shall be considered a disciplinary acdon and shall become 2 part of
sespondent’s license hisgory with the Bosrd, A registered nusse whose license has been suzzendezed
mmay petidon the Board for relnstement no sooner than the following minimum periods from the

'+ effecdve date of the disSplinacy decision:

(1) Twe years foy rewstatement of.2 license thar was surrendeged for any reason other then a
mental or physical finess; or ,
@) Coe year for 2 license sumendered for 2 meptal or physical lness.

3 Dat=d this gg)LL day of September, 2003.
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JON HICK KRPETRMN
8 . Judge of the Superior Courit
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Mandate seeking to compel the
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Pegistersd Nursing to retur:m his

respondent properly revoked peti

registered nurse licemse and

@

t hiz application for 2 nurse

ot

petition was filed on Ju LR

tioner’s registered nuzse licease

and puklic health certificate and further denied petitioner’s

spplication for a nurse practiticner’'s certificate. The court

finds that respondeunt failed to act propexly in that: (1)

petiticoner’ s criminal conviction

is not substamﬁially related So

the qua&m“mﬁatxanQ, Fanctiong, or duties of = nurse; and (2)

SE% ondent £

zilad to consider new and ad&itimnal evidanoe
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subpitied with petition for reconsideration. Consegquently,

Petitioner’ s Wit of Mandate ﬁh@ulm’lﬁ‘and herebsy is granted.
Petit

Standsrds of review

Because the revocation of petitioner's licenses invelve a vested right, the
correct standard of review is the independent judgment test. (Strumsky v. Sam
Diego County Employees Retirement Associatior (1974) 11 Cal.3d 28, 34.)

In exercising independent judgment, z trial court is required to afford a
strong presumption of correctness concerning administrative findings, and the party
challenging the administrative decision has the burden of convincing the court that
the administrative findings were contrary to the weight of the evidence, Neither
presuming the correctness of administrative findings, nor piacing the burden on the
parsy challenging the fndings, is inconsistant with independent judgment raviaw.
(Fukuds v. City of Angels {19%9) 20 Cal.4th 805, 812, 820.)

However, as pointed out by respondent, the corract standard of review for
deniat of the appéﬁm?‘ner for the nurse practitioner certificate, is the substantial
evidence test, i.e., that the decision iz supported by substantial evidence in light of
the whole record. {Sa":umsﬁa‘pf v. San Diege County Retirement Association

- (1974) 11 Cal.3d 28; Harrington v. Dept. of Real Bstate (1589) 214 Cal.App.3d

394, 404.) .

If the word "substantial” is to mean anything at all, it clearly implies that such
avidence must be of ponderabie legal significance. A decision supported by 8 mere
scintilla of evidence nesd not be amr“ﬁﬂti on review. The word “substantial” cannot
be deemed synonymous with "any” evidence. It musk be reasonzable, credibie, angd of
solid value. The uitimate determination is whether a reasonable trier of fact could
have found for the respondent based on the whole record. While substantiat evidence
may consist of inferences, such infarences must be 2 product of lagic and reason and
must rest on the avidance; inferences that are the result of mere specuiation or

conjecture cannot support 8 finding. (Kuha v. Departiment of Generaf Services
(1994) 2Z Cal.App.dth 1627, 1633.)

[The focus is on the guality, not the quantity of the evidence. Very little
solid evidence may be ‘substantial,” while a lot of extremely weak evidence might be

‘insubstantial.” {(Toyota Motor Sales USA, Inc. v. “"wparmr Court (1990} 220
Cal.App.3d 864, 871.)

Also correctly pointed out by respondent is that the decision as to the penalty -
impesed by an administrative body, the standard of review is abuse of discretion, In

“reviewing the penalty, "neither a trial court nor an appellate court is free to

substitute its pwn discration as to the matier; nor can the réviewing court interfera
with the imposition of & penalty by an administrative tribunal because in the court’s

. own evaluation of the circumstances the penalty appears to be too harsh. . . . Such

interference. . . will only be sanctioned when there is an arbitrary, capricious or
patently abusive exercise of discretion.” (Cadifla v. Bozrd ef Medics! Examé‘gwrs
(1972) 26 Cal.App.3d 961, 966.)

The sdninistrative findings were contrary to the weight of the evidence.
(Fukuds v. City of Angels (1999) 20 Cal.4th 805, 812, 820.)

TUZCECG01776.DI




Revocation of licenses N

For @ nexus to exis. betwean the misconduct and the fitness or compelence o
practice medicine, it was not necessary for the misconduct forming the basis for
discipline to have eccurred in the doctor’s actual practice of medicine. {Griffiths v
Superior Court {2003} 96 Cal.App.4th 757, 771.) . :

Not cited by the parties, but relevant bere is Cal. Code Regs. Tit. 16,
§a444, which provides the “substantial relationship” critera formulated for the
Board of Nursing [emphasis added]:

A conviction or act shall be considered to be substantally related to
the gualifications, functions or dubies of & recistered nurse ifo g
substantisl dearee i evidances th r potential ynfithess of a
registerad nurse to sractice in 2 manner consistent with the public
haalth, safety, or welfare. Such convictions or acte shall inciude but
not be limited to the following: '

(2} Assauitive or abusive condlct including, but not limitad to, those
vielations listed in subdivision {d} of Penal Code Section 11160.

(b} Failure to comply with any mandatory reporting requirements.
{e) Theft, dishonesty, fraud, or dacsit.

(@} Any conviction or act subject o an order of ragistration pursusnt
to Section 290 of the Penal Code. :

Here, the AL found that the felony convictions were substantislly related to
petitioner's qualifications, functions or duties a5 a registerad nurse, or  nurse
practitionar because it involved dishenesty, fraud, or decelt, with the intent to
substantially benefit petitioner and to substantially injure ancther. (Factus! finding
#4.) - ‘

Petltioner was conviciad for viclating Penal Code §487{a) [orand thefit], and
Penal Code 5E32(a) [fraudulently obtaining money, property or labor], It would
appear that these convictions would, by their very nature, invoive theft, dishonesty,
fraud, or deceit.

Although the ALY's decision that the conviction invelved dishonesty and theft
appears (o have been correct, the AL did not complete the analysis for substantial
relationship. He must have aiso determined if, to & substantial degree, the conviction
evidenced the present or potential unfithess of petitioner to practice nursing in a
manner consistent with the public health, safety, or welfare, (Cal. Code Regs. Tit.
16, §1444.) In fact, it appears there is no evidence in the record to SHhow any
present or potential unfitness of petitioner to practice nursing in @ manner
inconsistent with the public health, safety, or welfare, other than the fact of
conviction, :

] To the contrary, the ALY himself explicitly found that petitioner
;unqu@sjclmably_ has the capscity to practice sofe nursing.” (Proposed decision,
factual finding #6.) It is not enough that the AL} found the conviction stemmed from
theft or dishonesty; he muyst have aiso found it to have evidenced, to @ substantial
degreg, the present or potential unfithess of petitioner to praciice as a renistered
nurse in a manner consistent with the public health, safety, or welfare, (Cal, Code
Regs. Tit. 16, §1444,)

Ir:z fact, there is uncontrovaried evidence in the record that there was no
exgaractata_@n ;ﬁhat petitioner's criminat behavior would oceur again. (Letter from senior
deputy district attorney, Burton Francis, exhibit “1.m




e Denial ofapg 3 b

Petitisner contends that Pleri v. Posxr requires present evidence of unfithess
on the part of the licentiate i order to revake & license or deny an application for 2
license, hut that appears to be incorrect. What is requiu‘ecﬂ is competent evidence that
the present gusiifications of the licenkiate is in some way “raticnally and substantiaily
related (o, efectad [sic] by the earlier offense.” {Pieri v. F@y {1979) 96 Cal.App.3d
BOZ, BO7.) .

Again, here, even under the more generous substantial evidence test
applicable (o denia! of applications for g !icmnse, thers was no evidence that
petitioner's earlier conviction had any ratlona! or substantial relationship to the
crisninal conviction. As alrsady discussed, the only evidence on this topic showed that
petitioner’s the ariminal behavior would not orour again.

The decision is not supported by substantial evidence in light of the whole

record. {(Strumsky v. San Diegn County Retirement Assecistion (1974) 11
Cal.3d 28; Harrington v. Dept. of Real Estate (1589) 214 Cal.App.3d 394, 404.)

Petitionerfs Peatitien fozr Wsit of Mandate iz granted under the
probaticnary terms set forth in the judgrent.

Dated thi s Db dav of September, 2003,
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BILL LOCKYER, Attorney General
of the State of California

ARTHUR D. TAGGART, State Bar No. 83047
Lead Supervising Deputy Attorney General

California Department of Justice

1300 I Street, Suite 125

P.O. Box 944255 . :

Sacramento, CA 94244-2550

Telephone: (916) 324-5339

Facsimile: (916) 327-8643

Attorneys for Complainant |
BEFORE THE

BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS .

STATE OF CALIFORNIA
In the Matter of the Statement of Issues Against: | CaseNo.2002-95
JOHN RALPH KELLY
3745 W. Wathen Avenue :
Fresno, California 93711-0853 ' STATEMENT OF ISSUES

Registered Nurse License No. 425362
Public Health Certificate No. 45861
Respondent.

Complainant alleges:
PARTIES
1. Ruth Alzm Terry, M.P.H., RN, (“Complainant”) brings this statement of
issues solely in her official capacity as the Executive Officer of the Board of Registered Nu:rsing,
Department of Consumer Affairs.

APPLICATION INFORMATION

2. On or about August 20, 2001, John Ralph Kelly (“Respondent”) submitted
an application for a nurse practitioner certificate to the Board of Registered Nursing (“Board”).
The application was signed under penalty of perjury on or about J uly 22, 2001. The application
was denied on or about October 4, 2001.

1/
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LICENSE HISTORY

3, On or about April 30, 1988, the Board issued registered nurse license
number 425362 to Resﬁondent. The license will expire on May 31, 2004, unless ren;swed.
4. On or about February 5, 1990, the Board issued public health nurse
certificate number 45861 to Respondent. The certificate will expire on May 31, 2004, unless.
renewed.

STATUTORY PROVISIONS

5. Section 2736 of the Business and Professions Code (“Code”) provides, in
pertinent part, that the Board may deny a license when it finds that the applicant has committed
any acts constituting grounds for denial of licensure under section 480 of that Code.

6. Section 2761 of the Code states:

“The board may take disciplinary action against a certified -
or licensed nurse or deny an application for a certificate or license
for any of the following:

(f) Conviction of a felony or of any.offense substantially
related to the qualifications, functions, and duties of a registered
nurse, in which event the record of the conviction shall be
conclusive evidence thereof.”

7. Section 490 of the Code states:

«A board may suspend or revoke a license on the ground
that the licensee has been convicted of a crime, if the crime is
substantially related to the qualifications, functions, or duties of the
business or profession for which the license was issued. A
conviction within the meaning of this section means a plea or
verdict of guilty or a conviction following a plea of nolo
contendere. Any action which a board is permitted to take
following the establishment of a conviction may be taken when the
time for appeal has elapsed, or the judgment of conviction has been
affirmed on appeal, or when an order granting probation is made
suspending the imposition of sentence, irrespective of a subsequent
order under the provisions of Section 1203.4 of the Penal Code.”

1l
/1
1
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8. Section 480 of the Code states:

“(a) A board may deny a license regulated by this Code on
the grounds that the applicant has one of the following;

(1) Been convicted of a crime. A conviction within the
meaning of this section means a plea or verdict of guilty or a
conviction following a plea of nolo contendere. Any action which
a board is permitted to take following the establishment of a
conviction may be taken when the time for appeal has elapsed, or
the judgment of conviction has been affirmed on appeal, or when
an order granting probation is made suspending the imposition of
sentence, irrespective of a subsequent order under the provisions of
section 1203.4 of the Penal Code.

(2) Done any act involving dishonesty, fraud or deceit with
the intent to substantially benefit himself or another, or
substantially injure another; or '

(3) Done any act which if done by a licentiate of the
business or profession in question, would be grounds for
suspension or revocation of license.

) The board may deny a license pursuant to this subdivision

only if the crime or act is substantially related to the qualifications,

functions or duties of the business or profession for which

application is made.”

9. Section 125.3 of the Code provides, in pertinent part, that the Board may
request the administrative law judge to direct a licentiate found to have committed a violation or
violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation
and enforcement of the case.

FIRST CAUSE FOR DENIAL OF APPLICATION

(Conviction)

10.  Respondent's application is subject to denial under Code sections 2736 and
480(a)(1) in that on or about October 13, 2000, in the Fresno County Superior Court, Case No.
645968, entitled People v. John Kelly, Respondent was convicted of his plea of nolo contendere
of violating Penal Code section 487(a)/532(a) (grand thgft/obtaining money). The circumstances
of the crime ';L;e‘that on or between July 30, 1993, and July 1998, Respondent uniawfully,
knowingly, desighedly and fraudulently obtained possession of money in excess of $400.00
which was the property of 47 different insurance companies. Respondent billed various

insurance companies for services he provided while assisting various doctors with surgical

3
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procedures. Respondent subsequently submitted a Health Insurance Claim form with fraudulent
written material representation and obtained compensation to which he was not entitled.

SECOND CAUSE FOR DENIAL OF APPLICATION

(Committed Acts Constituting Grounds for Discipline)

11. Respondent'é application is subject to denial under Code sections 2736 and
480(a)(3) in that while holding a registered nurse license and public health certificate,
Respondent committed acts, which if done by a licentiate of the business or profession in
question, would be grounds for disciplinary action in that Respondent was convicted of a crime
substantially related to the qualifications, functions, or duties of a nurse practitioner, as set forth
in paragraph 10 above. This conduct would constitute grounds _for discipline under Code section
2761(f) and 490. |

THIRD CAUSE FOR DENIAL OF APPLICATION
(Acts Involving Dishonesty, Fraud, Deceit)

12. Respondent's application is subject to denial under Code sections 2736 anci
480(a)(2) in that he committed acts involving dishonesty, fraud or deceit with the intent to
substantially benefit hi}nself or substantially injure another, As set forth in paragraph 10 above.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein

alleged, and that following the hearing, the Board of Registered Nursing issﬁé a decision:

L. Denying the application of John Ralph Kelly for a nurse practitioner
certificate; | ’
/1
/1 : h
/1
/7
/1
/1
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2. Taking such other and further action as deemed necessary and proper.
DATED: 8l |

— .
_[(/( . 0 7t~ 7/
RUTH ANN TERRY, M.P.H.,R.N.
Executive Officer '
Board of Registered Nursing
Department of Consumer Affairs
State of California
Complainant

03579110-SA2001ADO10!
statemnent of issues.wpt 9/9/01




BILL LOCKYER. Attorncy General
of the State of California
ARTHUR D. TAGGART, Statc Bar No. 8504/
Lead Supervising Deputy Attmmey General
California Department of Justice
1300 T Street. Suite 123

E.O. Box 944253

Sacramento, CA 94244-2550 -
Telephone: (916) 324-3339
Facsimile: (916) 324-5567

Attomeys for Complainant

~ BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 2002-95
JOHN RALPH KELLY ACCUSATION

3745 W, Wathen Avenue
Fresno, California 93711-0853

Registered Nurse License No. 425362
Public Health Certificate No. 45861

Respondent. i

Compiainant alleges: “

PARTIES -

1. Ruth Ann Terry, M.P.H., R.N. ("Complainant") brings this Accusation
solely in her official capacity as the Executive Officer of the Board of Registered Nursing;
Department of Consumer Affairs.

2, On or about April 30, 1988, the Board of Registered Nursing ("Board")
issued Registered Nurse License Number 425362 to John Ralph Kelly ("Respondent"). The
license was in full force and effect at all times relevant to the charges brought herein and will
expire on May 31, 2002, unless renewed.

3. On or about February 5, 1990, the Board issued Public Health Nurse
Certificate Number 45861 to Respondent. The certificate will expire on May 31, 2002, unless

renewed.
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STATUTORY PROVISIONS

4. Section 2750 o the Busingss und Pretessions Code ("Code™) provides, in
pertinént part. tha' the Board may Giscipline any lieenaze, inciudin gz a iir.;ens.-:e holding o
temporary or an inactive license. tor any reason provided in Article 3 (commencing with section
2750) of the Nursing Practice Act.

5. Section 2761 of the Code states:

"The board may take disciplinary action against a certified or licensed nurse or
deny an application for a certiﬁcate vor license for any of the following:

(a) Unprofessional conduct, which includes, but is not limited to, the following:

(f) Conviction of a felony or of any offense substantially related to the
qualifications, functions, and duties of a registered nurse, in which event the record of the
conviction shall be concmsive evidence thereof."

6. Section 490 of the Code states:

_ A board may suspend or revoke a license on the ground that
the licensee has been convicted of a crime, if the crime is
substantially related to the qualifications, functions, or duties of the
business or profession for which the license was issued. A
conviction within the meaning of this section means a plea or
verdict of guilty or a conviction following a plea of nolo
contendere. Any action which a board is permitted to take
following the establishment of a conviction may be taken when the
time for appeal has elapsed, or the judgment of conviction has been
affirmed on appeal, or when an order granting probation is made -
suspending the imposition of sentence, irrespective of a subsequent
order under the provisions of Section 1203.4 of the Penal Code.

7. Section 125.3 of the Code provides, in pertinent part, that the Board may
request the administrative law judge 1o direct a licentiate found to have committed a violation or
violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation
and enforcement of the case.

/1
11/
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FIRST CAUSE FOR DISCIPLINE

{Comviction of a Substantialiy Relatad Otfense)

S. Réspundmw i3 subject w diseiptinury action under Code sections 494 and
2761{1) in that on or about October 13, 2000, in the Fresno County Superior Court, Case No.
645968, entitled People v. John Kelly. Respondent was convicted on his plea bfnolo contendere
of violating PC 487(a)/532(a) (grand theft/obtaining money). ‘The circumstances of the crime are
that on and between July 30, 1993, and July 1998, Respondent unlawfully, knowingly,
designedly and fraudulently obtained possession of' money in excess of $400 dollars which was
the property of 47 different inéurance companies. Respondent billed various insurance
companies for services he provided while assisting various doctors with surgical procedures.
Respondent subsequently submitted a Health Insurance Claim form with fraudulent written
material representation and obtained compensation to which he was not entitled.

SECOND CAUSE FOR DISCIPLINE

S. Respondent is subject to disciplinary action under Code section 2761(a) on

the grounds of unprofessional conduct as set forth in paragraph 8 above,
| PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein
alleged, and that following the hearing, the Board of Registered Nursing issue a decision:

1. Revoking or suspending Registered Nurse License Number 425362 and
Public Health Nurse Certificate Number 45861, issued to John Ralph Kelly; -

2. Ordering John Ralph Kelly to pay the Board of Registered Nursing the

|l reasonable costs of the investigation and enforcement of this case, pursuant to Business and

Professions Code section 125.3;
/1l
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3. Taking such other and further action as desmed recessary and proper.

v /11 |

DATED:

03579110-SA2001ADGI0]
2Accusation.wpt 9/28/00
MSD/8/3/01

-

LT Jnv/ N
RUTH ANN TERRY, M.P.H,, R.N.
Executive Officer
Board of Registered Nursing
Department of Consumer Affairs
State of California
Complainant




